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Regulatory Impact Assessment: A Tool for Improved Regulatory

Governance in Sri Lanka?

Introduction

The specific research and policy questions be-
ing explored in this paper deal with the extent to
which regulatory impact assessment (RIA) can
usefully be employed in the development of
practical regulatory reform strategies and in the
pursuit of improved regulatory governance prac-
tices in Sri Lanka. The rationale for choosing a
broader definition of RIA for this analysis is two-
fold. First, given that the regulatory process is a
complex, “messy” process involving several in-
ter-connected policy variables, rather than a
logical sequence of events, any analysis of
regulation is complete only if it can be extended
into the broader policy bowl. Second, in view of
the strong parallels between regulatory govern-
ance and governance in general, lessons that
can be teased out from the RIA process could
provide valuable insights on broader govern-
ance issues.

Regulation in Sri Lanka has for the most part
been incompatible with the needs of an econ-
omy and a society undergoing extensive re-
forms. In the case of privatization for instance —
a process which was carried out rather exten-
sively in Sri Lanka since the late 1980s- privati-
zation often preceded the establishment of
regulation, reflecting the prominence accorded
to fiscal imperatives and leading to unfavour-
able distributional consequences. In addition
weak regulation coupled with privatization pro-

duced a huge source of continued rent-

extraction for politicians and their cronies. Stud-
ies that document the general governance cli-
mate in the country also indicate an unfavour-
able situation, with Sri Lanka scoring 3.5 out of
10 on the international corruption perception
index compiled in 2004 by Transparency Inter-
national for 146 countries, the police being per-
ceived as the most corrupt public institution in
the country and nearly all Sri Lankan house-
holds surveyed admitting to bribing the judiciary
(Lanka Business Online, “Informed Choice”,
June 2, 2005 http://www.[bo.lk).

Given the Institute of Policy Studies’ (IPS) role

as a leading socio-economic policy think tank in
the country and its mandate to provide re-
search-based policy input to the Government of
Sri Lanka, the Institute set up a research unit
dedicated to studying, evaluating and providing
policy advice on problems relating to regulatory
governance, competition policy and public en-
terprise reform. It is in this context that the IPS
in collaboration with its research partner, the
Centre on Regulation and Competition, Univer-
sity of Manchester, initiated research, over a
year back, on the opportunities and challenges
associated with the introduction of RIA as a
strategy for improved regulatory governance in
Sri Lanka.

A noteworthy outcome of these deliberations
was the formation of an Informal Working
Group, led by IPS and comprising experts from

regulatory agencies, operators, the media and



the non-governmental sector, to develop a Concept Pa-
per on RIA for policy makers. The Paper was developed
in a consultative manner in order to reflect, as far as
possible, the views of a broad spectrum of stakeholders
in the regulatory space. In April 2005, an interim version
of the Concept Paper was published on the IPS website
and comments were solicited by newspaper advertise-
ments and a news clip on a widely disseminated online
business site. In addition, an extremely productive Ex-
pert Consultation was held in May 2005, to discuss the
findings of the Interim Paper, with comments from this
session being incorporated into the final version that is
to be handed over to the government.

RIA Concept Paper

The RIA Concept Paper developed to be handed over to
the government was the result of a consultative process
involving a number of stakeholders from the regulatory
and policy space. This section sets out some key ele-
ments of the Concept Paper. Before proceeding to de-
tails of the Paper however, it should be noted that whilst
Sri Lanka does not have a formal RIA process in place,
there have been two significant attempts at incorporat-
ing this approach in a partial manner — one embedded in
the Regulatory Manual of the Public Utilities Commis-
sion of Sri Lanka and the other in the Deregulation Proc-
ess undertaken by the Public Interest Program Unit set
up by the previous government to spearhead the reform
process. However, a change of regime and the associ-
ated reversals of policies, which have now become a
regular feature of governance in Sri Lanka, prevented
further progress in this area.

Whilst recognizing the value of using a broad definition
of RIA the Group that compiled the Concept Paper was
of the view that emphasizing RIA as a tool for regulatory
reform — as against its potential as a tool for broader
policy reform — at least at this initial stage, would bring
about less resistance from vested groups and be a bet-
ter “marketing strategy” as far as the government was
concerned.

In setting out the objectives of RIA in the Sri Lankan

context, the Concept Paper emphasizes the role of RIA
as a tool for pro-poor growth (equity) and enhanced
regulatory governance, and argues that the wellbeing of
the citizen has to be at the heart of the process. This
citizen-centric approach is reflected in the boxed exam-
ples set out in the Paper, ranging from the obstacles
faced by farmers as well as investors due to inefficient
land legislation, the hardships faced by businesses be-
cause of a badly conceptualised Economic Service

Charge, the loss of revenue to the country with the ille-

gal by-passing of international traffic given inadequacies

in the International Traffic By-Pass Control Rules and
the threats to consumers and small businesses with the

“politically-motivated” stripping of monopolies and merg-

ers provisions from the competition law.

The Concept Paper deals rather extensively with

mechanisms and options for the institutionalization and

implementation of RIA in Sri Lanka, as set out below:

¢ In the short to medium term RIA should be targeted
and developed at the Central Government level,
given the need for endorsement at the highest politi-
cal level. As previous experience with reforms in Sri
Lanka indicate, it is easier to introduce new proc-
esses at the provincial and local government levels,
if legitimacy has been established at the centre. As
such, the Paper proposes an incremental approach,
starting with the Centre and gradually moving into
the other levels of government using strategies such
as Pilot Studies that have local relevance.

e Given the need for political endorsement at the
highest levels, the Paper suggests three options for
the location of a central RIA unit: the President’s
Office, the Cabinet Office and the Ministry of Fi-
nance. Whilst the latter was chosen because of the
central, coordinating role it plays in the development
process and the links it has with all the other subject
Ministries, one pertinent concern that remains is the
possibility of fiscal imperatives taking precedence
over other objectives of RIA if the Ministry of Fi-

nance overlooks the Unit.



An issue for decision-makers set out in the Paper
is the duration of the unit's life- specifically, if it
ought to function as a sunset unit that fades out as
RIA practices get progressively embedded in the
regulatory culture of the country or whether there is
justification for a continuing entity to provide for
oversight and guidance. If the latter approach is
adopted, a recommendation for the medium to
long-term is to convert the unit into a separate legal
entity, under an Act of Parliament and with the in-
volvement of the Constitutional Council in the ap-
pointments procedure.

The mandate for the RIA unit is to establish stan-
dards for regulatory quality and principles of regu-
latory decision-making, and to provide the neces-
sary support to the line ministries and regulatory
agencies that will in turn carry out RIAs. This re-
quires the formulation of an RIA template to guide
the decision-making process. The Concept Paper
sets out the need to address the following when

developing a template:

v" The role of RIA in achieving sustainability and
poverty reduction goals;

v/ The timing and extent of public consultation in
an RIA and processes for co-ordination within
government; and,

v' Coordination of RIA with more narrowly fo-
cused impact assessment processes such as
EIA and SIA. The aim should be to generate
synergies while avoiding costly duplication
and/or contradictions.

In addition, the Paper emphasizes the usefulness
of qualitative methods such as perceptions sur-
veys and focus groups in developing a methodol-

ogy appropriate for Sri Lanka.

In order to rationalize time and resource costs as-
sociated with the implementation of this process,
the Concept Paper also suggests that RIAs should
be confined to those regulations that have the most

significant positive and negative distributional or

efficiency impacts. The Paper outlines the following

screening criteria for this purpose:

v' Identify the key stakeholders affected by the
proposed regulation (for example, consumers,
businesses, investors, regulators, law enforce-
ment authorities), together with a rough quanti-
fication (e.g., Xx number of businesses)

v' Identify the potential impacts, positive and
negative, on each of the key stakeholders
(e.g., for business — additional costs to be in-
curred to comply with the regulation, for con-
sumers — better safety standards, for regula-
tors — increased costs of monitoring compli-
ance)

v" Considering the above two points together,
give an impact rating of high, medium or low to
each positive/negative impact

v" Where one or more impacts are rated as
“high”, or two or more impacts are rated as
“medium”, it would be advisable to undertake
an RIA.

A practical issue of concern highlighted in the Con-

cept Paper, requiring the urgent input of key deci-

sion-makers, is the need to coordinate the RIA
process with the already well-established Environ-

mental Impact Assessment (EIA) process and a

Sustainable Impact Assessment (SIA) process that

in on the cards. Whilst analyses of RIA in the

United Kingdom (UK) (see for example, Jacobs,

2005a) indicate that the departments responsible

for EIA in the UK were willing to place these under
the RIA umbrella, given the broad and flexible na-
ture of the RIA process, it is likely that there will be
significant resistance to such an approach in Sri
Lanka which is replete with examples of turf war in
the policy space. These anticipated problems with
coordination coupled with the fact that the EIA
process in Sri Lanka is in itself a rather fragmented
and haphazard one, could create significant obsta-
cles to the effective implementation of RIA is they

are not tackled at the very outset. As expressed at



the Expert Consultation for instance, it is vital that the
powers in charge of regulatory reform establish some
ordering or sequencing for the application of these dif-
ferent methods, to prevent a situation of regulatory
overkill.

Clearly, technical capacity would be a priority for the
RIA unit and it would need to be able to attract high
quality professionals in order to fulfil its mandate effec-
tively. In this regard and in order to have the flexibility
to pay market based salaries, the Concept Paper rec-
ommends that the RIA unit be exempt from the stan-
dard Administrative and Financial Regulations that gov-
ern public sector entities, whilst adopting a transparent
operations manual that should be open to public in-
spection to ensure adherence to principles of account-
ability. The Paper calls for the setting up of a multi-skill
professional base in the unit, drawing from the fields of
economics, engineering, law, and ideally also sociology
and environment, with staff being recruited on a full-
time basis. Moreover, it is recommended that the or-
ganizational structure should be skills-based, with
team-work being accorded priority, minimal hierarchy,
and outsourcing and contracting out given precedence
over staff expansion to preserve a lean entity.

Once the RIA template and screening criteria have
been established, the Paper suggests that a Cabinet
decision requiring that all Secretaries to Ministries,
Heads of Departments and Chairmen of Authorities
that exercise regulatory powers undertake an RIA, be-
fore placing any new regulation that meets the prede-
termined screening criteria, for Ministerial signature. To
underpin this, it should be further required that the draft
regulations and their accompanying RIAs should be
submitted to the unit for review, and the non-binding
opinion of the unit obtained with a specified number of
days, before the regulation can be passed. Moreover, it
is recommended that the unit publicizes its opinion in
order to enhance transparency and accountability and
improve regulatory governance.

Finally, the Concept Paper sets out cases that have a

direct impact on the population as possible Pilot Stud-
ies, as a practical strategy to solicit political and
broader stakeholder buy-in for the RIA process as well
as to identify through applied research, the opportuni-
ties and challenges associated with the use of RIA in
Sri Lanka. The identified cases are: Amendments to
the VAT, cess on vehicles imports, Private Health Ser-
vices Bill (being drafted) price control formula on drugs,
Calling Party Pays Tariff, price control of “specified
goods” by the Consumer Affairs Authority .
Conclusion
The importance of building “well-governed” institutions
based on “international best practice” to promote growth
and to reduce poverty has become a much chanted mantra
in the donor community (see for instance recent editions of
the World Bank’s World Development Report), with this
ideology being transferred to developing countries through
donor-funded programs and through the influence of policy
makers and academics trained in institutions that promote
the Bretton Woods line of thinking. Whilst recognizing that
good governance is indeed critical to the sustainable devel-
opment of a society and an economy, the pertinent ques-
tions remain: what is good governance and what is “best
practice”; can what is defined as good governance in devel-
oped societies or a version of it be assimilated into a devel-
oping country context; if not, what are the specific factors
that need to be taken into consideration in attempts to im-
prove governance practices in developing countries?
For example, the focus on governance is more rhetorical
than real in Sri Lanka, in spite of recent attempts through
donor funded projects to improve governance and regula-
tory governance, largely due to the configuration of interest
groups and rent-seekers that benefit from maintaining the
status quo. This raises significant doubts, for instance, as
to the robustness of the concept of ‘independent” regulation
as defined in the context of well-governed societies in
countries that have weak governance structures. It has
been argued that “workable independence” maybe a better
way to conceptualize the issue in developing countries.

Moreover public policy — including regulation — is inherently



a political process; as such, regulatory strategies have to
be attuned to political nuances if they are to be effective
and not result in implementation deficits.

Further, politicians and civil servants are seldom interested
in reforms that produce results several years hence. It is
the political electoral cycle that matters even in developed
societies such as the United States. This phenomenon is
more pronounced in countries like Sri Lanka where dissolv-
ing of parliament, fresh elections, and ad hoc changes in
ministerial portfolios and civil servant positions even with-
out regime changes are frequent occurrences. This brings
on a whole new dimension to the reform process and to
getting deep “buy-in” for reforms such as RIA which could
take several years to demonstrate results. More often than
not, such reforms are taken on board merely to satisfy do-
nors with little commitment from those that implement it,
resulting in a patchy and distorted application of the proc-
€ess.

The issue then is to develop strategies that blend with the
vote-maximization objectives pursued by politicians and
that do not pose a threat to the position of civil servants.
One solution — which is one adopted in the RIA Concept
Paper developed for Sri Lanka- is to aim for “buy-in” from a
broad spectrum of stakeholders, putting the citizen at the
centre of the process by doing pilots on cases that affect
the average citizen. This strategy has the twin benefits of
being able to evaluate the opportunities and challenges
associated with RIA in Sri Lanka as well as being palatable
to politicians and decision-makers that cater to the general
masses, even for their own self-interest. In the final in-
stance the key question is: what is the counterfactual; what
is the situation in the absence of RIA; can regulatory gov-
ernance be improved if RIA becomes established in Sri
Lanka’'s regulatory culture? It is to seek concrete answers
to these questions that further research, beginning with a

series of pilots, is necessary.



