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INTRODUCTION

The relationship between competition policy and economic development has been a central theme in
the work of the World Trade Organisation’s Working Group on the Interaction between Trade and
Competition Policy and of related technical assistance activities undertaken by the WTO Secretariat
over the past severa years. This work has identified anumber of ways in which anticompetitive
practices of firms can impede economic development, and in which national competition policies that
are appropriately adapted to the circumstances of developing countries can support devel opment.
These findings are independent of questions regarding the pros and cons of a possible WTO
agreement on competition policy, which have also been extensively discussed in the working group
but on which a consensus has been lacking.

This chapter examines the links between competition policy, development and trade
liberalisation. It begins with a review of the role and importance of competition policy and its
relationship to economic reform in developing countries. Account is also taken of the role of such
policy in addressing international anticompetitive practices. The chapter outlines some of the
arguments that have been put forward in the WTO working group regarding the potential benefits for
developing countries of a WTO framework on competition policy. It also outlines the principal
elements that have been proposed for inclusion should negotiations on such aframework be launched,
which currently appears unlikely. The purpose is not to defend or advocate a particular approach
toward implementation of the Doha mandate on trade and competition policy, but to facilitate
informed discussion in the international community.

The central theme of this chapter is the fundamental complementarity of competition policy,
trade liberalisation and domestic economic reform, and their importance for development. In debates
on development, poverty aleviation and the WTO, it is sometimes argued that a WTO initiative on
competition policy would deplete scarce human and ingtitutional resources that would ke better
applied in the pursuit of externa liberalisation (see, e.g., Winters 2002). This reflects a fase
dichotomy. As important as externa liberalisation is, it is unlikely to achieve its objectives absent
internal market reforms to facilitate an appropriate supply-side response. Furthermore, absent
effective competition policies, the economic welfare gains expected to materialise from the reduction
of government-imposed barriers to trade can be undercut by the operation of internationa
anticompetitive practices such as cartels. Ample evidence now exists that such cartels are a recurring
feature of markets that lack effective competition rules and ingtitutions, and that appropriate
enforcement actions by developed countries, while of vital importance, do not adequately protect the
interests of developing countries in this area

In addition to addressing the above concerns, competition policy can itself contribute to
continuing externa liberadisation, through the advocacy eactivities of competition agencies. In
particular, competition agencies can become an important source of analytical support for continuing
market-oriented reforms, both internally and externally. For these reasons, appropriate investmentsin
national competition policies are more likely to contribute to than detract from external liberaisation
efforts. Nonetheless, in order to be effective, it is important that competition law and ingtitutions are
adapted to national economic circumstances and institutional constraints.
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The possible role and content of a WTO agreement in this area has been widely
misunderstood, including in learned journals and by otherwise well-informed authors. For example, in
the run-up to the 2004 Cancun Ministerial, an article in Foreign Affairs (Evans 2002) reiterated the
concern that WTO rules on competition policy ‘could be administered through a supranational
agency’, notwithstanding that this possibility figured nowhere in any of the recent or earlier proposals
that have been made in the context of the WTO and has been explicitly disavowed by the proponents
of WTO negotiations on various occasions (see, e.g., Garcia-Bercero and Amarasinha 2001). Also,
extensive references were made to the possibility of a WTO antitrust code — implying a
comprehensive set of substantive rules. As elaborated below, the proposals for a WTO agreement in
this area indicate that any such agreement (if negotiations were to launched) is likely to be a good dedl
more modest in its content and aspirations. In particular, such an agreement would likely focus on the
promotion of voluntary cooperation and technical assistance, in addition to modest commitments to
action againgt hardcore cartels and to adherence to core principles of transparency, non-discrimination
and procedura fairness that are widely recognised as being central to the effective implementation of
competition policy.* It would not involve the harmonisation of competition laws, where this term is
understood as implying the enforcement of uniform approaches to competition policy at the national
level (see dso Garcia-Bercero and Amarasinha 2001).

This chapter discusses the role of competition policy in developing countries, drawing on,
among other sources, work completed in the WTO Working Group on the Interaction between Trade
and Competition Policy, and considers the domestic and international applications of competition law
in addition to the advocacy function of competition institutions. Some of the arguments that have been
made in favour of action on competition policy in the framework of the WTO are discussed, in
addition to the major reservation that has been voiced by developing countries with regard to a
possible WTO agreement in this area — namely, the concern that such an agreement would limit their
policy options and development strategies. To carry the discussion forward, some key aspects of the
recent proposals for amultilateral framework on competition policy are outlined.

THE RELEVANCE OF COMPETITION POLICY FOR DEVELOPING ECONOMIES

Competition law and/or policy’ is important to protect consumers and industrial users from
anticompetitive practices that raise prices and reduce output. This is no less true in developing
countries than in developed ones. In fact, there are reasons for believing that |ess mature marketstend
to be more, rather than less, vulnerable to anticompetitive practices. The reasons include: (8) high
‘natura’ entry barriers due to inadequate business infrastructure, including distribution channels, and
(sometimes) intrusive regulatory regimes; (b) asymmetries of information in both product and credit
markets; and (c) a greater proportion of local (non-tradable) markets For these reasons, consumersin
developing countries are more vulnerable to anti-competitive practices and have a particularly
compelling need to be protected against cartels, monopoly abuses and the creation of new monopolies
through mergers. The competition agency can also play a useful role in making the case for related
policy and lega reforms (e.g., property rights, contract enforcement and corporate governance) that
are necessary to create a healthy market economy (see, for useful elaboration, Dutz 2002).

A specific role of competition policy which may be of particular importance in developing
countries (although it is important in all economies) relates to the prevention of bid rigging in public
procurement processes. Empirical evidence suggests that the costs of bid rigging to public treasuries
substantially exceeds the costs of establishing a competition office to investigate and deter such
activities (see discussion and references cited in this section, below). The possibility of rigged bids
cannot be prevented merely by opening procurement processes to foreign competitors, since the latter
may be party to any bid-rigging conspiracies (seg, e.g., US Department of Justice 2000).

The argument is sometimes made that competition policy is irrelevant in circumstances of
extreme poverty. However, where incomes are severely limited, it would seem even more important
than otherwise that the purchasing power of consumers not be further diminished through
anticompetitive practices. There is growing evidence that anticompetitive practices areparticularly
prevaent in regard to goods for which there are limited substitutes available in developing country
markets, for example foodstuffs. Many of the mgjor international cartels that were disclosed in the
mid- to late 1990s and that were believed to have been active in developing country markets, for
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example those relating to the sale of vitamins, lysine and citric acid, al important inputs to agrifood
production (Levenstein and Suslow 2001; Evenett et a. 2001; Jenny 2001; Anderson and Holmes
2002). Similarly, the effective prevention of bid rigging would seem to be particularly important
where, asin many developing countries, governments are subject to severe fiscal constraints.

Fortunately, the evidence is also growing that, with appropriate resources and training,
developing countries can take steps to ded effectively with anticompetitive practices that affect their
consumers. A recent comparative study of the role of competition policy in Africa and South Asia
initiated by the Consumer Unity and Trust Society with participation by numerous outside researchers
found important parallels between the experiences of developing and transition economies (Consumer
Unity and Trust Society 2003). The countries studied were India, Sri Lanka, Pakistan, Zambia, Kenya,
Tanzania and South Africa, al of which have taken steps to reduce protectionism, reliance on state-
owned enterprises and bureaucratic control of the private sector and have seen fit to implement
competition laws in one form or ancther. In addition, in a few cases, advanced developing countries
such as Mexico, Brazil and Korea have initiated successful enforcement actions in relation to
international cartels (Working Group on the Interaction between Trade and Competition Policy
2003a; Hur 2002; Mexico 2002). Moreover, evidence regarding the implementation of competition
policy as tool of economic transformation in Central and Eastern Europe suggests that in the majority
of countries in that region competition lav provisions(in particular, provisions relating to abuses of a
dominant position) have not, contrary to concerns expressed by some Western analysts at thetime the
laws were enacted, been over-used or used in ways that are counter -productive (see Pittman 2004).

Work in the WTO working group in addition to other venues has highlighted the need for a
pragmatic approach to the introduction of competition policies in developing countries, focusing on
the most blatantly harmful practices and avoiding overly elaborate ingtitutional structures. The
inappropriateness of a one-size-fits-all approach and the necessity of adapting competition policy to
the economic circumstances and ingtitutional endowments of individual countries have been
repeatedly stressed, including by the proponents of a WTO agreement in this area(WTO Working
Group on the I nteraction between Trade and Competition Policy 2001, paragraph 15; WTO Working
Group on the Interaction between Trade and Competition Policy 2003b, paragraph 16). Under one
possible approach discussed in the working group, a national competition authority would first focus
on the suppression of horizontal cartels (the most unambiguously harmful type of enterprise practice)
and on basic competition advocacy activities relating to essential market reforms. After gaining
adequate experience in these areas, it would then take on additiona responsibilities for matters such
as merger review and anticompetitive vertical restraints. In the last stage, it would take on more
sweeping responsibilities for competition advocacy activities relating to all aspects of the interplay
between competition policy and regulation (WTO Working Group on the Interaction between Trade
and Competition Policy 1998, paragraph 51). Noteworthy here are both the nornrinsistence on
immediate adoption of comprehensive competition laws and the emphasis placed on the advocacy
function (for elaboration, see below).

Facilitating a supply-side response to trade liberalisation and reinforcing domestic reforms

As Osakwe (2001) emphasises, in many cases failures of trade liberalisation to generate sustained
development and growth can be taced to a failure to introduce complementary domestic policy
reforms. In most cases, countries will not be well poised to take advantage of the potential benefits of
trade liberalisation unless they simultaneously take steps to reduce costs and enhance the efficiency of
infrastructure sectors such as telecommunications and transportation; to promote flexibility by
eliminating artificial restrictions on entry, exit and pricing in manufacturing and other industries; and
to establish and strengthen incentives for investment, innovation, the creation of efficient management
structures and productivity improvement. Competition policy has arole to play in all of these areas.
A failure to implement competition policy and related reforms will prevent countries from realising
the potential gains from externa liberalisation, by inhibiting an appropriate supply response (see aso
Krueger 1984).

The point has aso been made in the WTO Working Group on the Interaction between Trade
and Competition Policy that the implementation of a transparent and effective competition policy can
be an important factor both in enhancing the attractiveness of an economy to foreign investment and
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in maximising the benefits of such investment. Competition policy can make an economy étractive to
foreign investors by providing a transparent dispute-mechanism mechanism that is consistent with
international norms. Vigorous competition in markets, reinforced by competition policy, encourages
foreign firms to construct state-of-the-art production facilities in host countries, transfer modern
technology and undertake training programs, and also prevents the exploitation of consumers. These
effects may be particularly important in developing countries, in view of the crucia importance of
technology transfer to economic development (WTO Working Group on the Interaction between
Trade and Competition Policy 1998).

In the WTO working group, the point has aso been stressed that competition policy can
reinforce, and may be essentia to realising, the potential benefits of privatisation programs and
initiatives. The argument here is that, unless appropriate measures are taken to prevent the
continuation and/or re establishment of monopolistic market structures, privatization will not result in
any fundamental change in the incentives facing firms that will improve their behaviour and
performance. Supporting the importance of this concern, in the working group, there has been afrank
acknowledgemert that, in many cases, privatization and deregulation in the developing world have
falled to deliver ther vaunted benefits due precisely to a failure to engage in pro-competitive
restructuring and related market reforms (WTO Working Group on the Interacti on between Trade and
Competition Policy 1998.

The advocacy function of competition agencies

Apart from the potential benefits for developing countries of appropriate competition law enforcement
activities, discussions in the WTO Working Group on the Interaction between Trade and Competition
Policy and other relevant forums such as the OECD Globa Forum on Competition Policy and the
UNCTAD Expert Group on Competition Law and Policy have aso called attention to the importance
of the advocacy activities of competition agencies, particularly in regard to the implementation of pro-
competitive regulatory reforms. Such activities may include public education activities, studies and
research undertaken to document the need for market-opening measures, formal appearances before
legidative committees or other government bodies in public proceedings, or behind-the-scenes
lobbying within government. These, it has been suggested in the working group, may be among the
most useful and high-payoff activities undertaken by competition agencies (WTO Working Group on
the Interaction between Trade and Competition Policy 1998, paragraphs 34 and 229).

A particularly important focus of competition advocacy activities is in relation to regulation.
To be sure, in both devel oped and devel oping economies, regulation can serve valid efficiency-related
public purposes. For example, it is wel established that regulation can be an efficient response to
market failures such as imperfect information, the existence of a natural monopoly (a situation in
which a market is most efficiently supplied by a single firm) and other such problems. Nonetheless, it
is important to recognise that, notwithstanding its avowed aims, regulation often thwarts rather than
promotes efficiency and economic welfare. Thisis likely to be the case, for example, where it imposes
restrictions on entry, exit and/or pricing in non-natural monopoly industries. Expeience in both
developed and developing countries shows that, in many cases, rather than having regulation imposed
on them for the public benefit, incumbent firms have sought regulation for their own benefit, for the
purpose of limiting entry into the industry and helping them to enjoy higher prices for their products
(the classic diagnoses of this problem are presented in Stigler 1971 and Jordan 1972). Recognition of
the significance of such conduct as a barrier to economic development dates back at least to Krueger
(1974), and is affirmed in recent analyses by the World Bank and other development-related agencies
(see, eg., World Bank 1997; UNCTAD 199). In the light of this, efforts to remove inefficient
regulatory restrictions and related interventions are central to the establishment of healthy market
economies in developing and transition economies (World Bank 1997; World Bank 2000; Frischtak
1995).

In the discussion in the WTO Working Group on the Interaction between Trade and
Competition Rolicy, important links have been made between competition advocacy, successful
efforts at regulatory reform and externd trade liberaisation. The following examples of regulatory
situations having adverse effects on competition and trade have been noted: outmoded or unnecessary
regulations; a failure by countries to recognise each others' technical standards; state zoning laws or
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sanitary and phytosanitary requirements that limit entry unnecessarily or serve as disguised tools for
excluding competing suppliers; legal systems that facilitate strategic use of courts by firms to harass
competitors, and discriminatory research and development funding. The following additiona
categories of regulation have been mentioned as warranting appropriate reforms. regulaion that
openly discriminates in favour of domestic suppliers; regulations that are nondiscriminatory on the
surface but subtly discriminatory in their substantive requirements; regulations that ssimply are no
longer needed; and poorly designed regulatiors that are desirable in principle but unnecessarily
intrusive. The potentia contribution of competition advocacy in addressing these measures has been
emphasised (WTO 1998, paragraphs 110 and 111).

The foregoing clearly points to the important contribution that competition advocacy
activities can make to both the internal efficiency of markets and to trade liberalisation. As noted,
competition agencies in both the developed and (in some cases) the developing world attach high
priority to such activities which aim at minimising unnecessary regulatory intervention and ensuring
that, where it is used, regulation serves genuinely pro-competitive purposes (for the experience of
Canada, see Anderson et a. 1998). In doing so, the agencies advance goals that are closely related to
those of international trade liberalisation — a further and little-noted but important example of why the
proliferation of strong competition agencies is in the broad interest of the multilatera trading system
(see dso Anderson and Holmes 2002).

Therole of competition policy in addressing international anticompetitive practices

In the 1990s, extensive evidence surfaced that international cartels are aive and flourishing in the
‘globalising’ economic environment. Investigations conducted by the US Department of Justice, the
European Commission, the Canadian Competition Bureau and authorities in other jurisdictions
revealed the existence of major cartels in (to cite but a few of many examples) the following
industries. graphite electrodes (an essentia input to steel mini-mill production); bromine (a flame
retardant and fumigant); citric acid (a major industrial food additive); lysine (an agricultural feed
additive); seamless stedl pipes (an input to oil production); and vitamins (for details, see Levenstein
and Suslow 2001). In many such cases, the cartels are known to have operated extensively throughout
the developing world, substantially raising the costs of developing countries' imports of the affected
products (Levenstein and Suslow 2001; Evenett et a. 2001; Anderson and Holmes 2002; Jenny 2003).

The costs imposed by such cartels on the world economy and, specificaly, on developing
countries have been shown to be in the multi-billions of dollars annually. Levenstein and Suslow
(2001) note that many examples of international cartels involve firms headquartered in the devel oped
world with substantial exports to developing countries. Looking at sixteen ‘cartelised’ products, they
note that:

Examining these sixteen products —which were cartelised at some point during the 1990s and
for which we were able to obtain reasonably reliable trade data — the total value of such
‘cartel- affected’ imports to developing countries was $81.1 billion. This made up 6.7% of al
importsto developing countries. It is equa to 1.2% of their combined GDP.

The price impact of cartels supplying these products appears to have been in the range of 20-30 per
cent on average — implying a total overpayment by developing countries for their imports of
something in the order of US$1G-24 hillion annually in respect of these cases aone. It is dso
noteworthy that in many or perhaps most cases, the immediate impact of cartels is on other firms
using the products as industrial inputs. This underscores the detrimental impact of cartels on the
development prospects of poor countries.

The avalable evidence suggests that the benefits for developing countries of the
implementation of effective measures to tackle international hardcore cartelsmay exceed the welfare
gains for these countries from agricultural liberalisation. An article in the September 2002 edition of
the IMF s World Economic Outlook suggests that the increase in the welfare of developing countries
that would result from a50 per cent liberalisation of the agricultural policies of industrialised
economies would be approximately US$8 billion per annum (International Monetary Fund 2002).
While this is unquestionably a significant gain, it is less than the abovenoted costs imposed on
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developing economies by international cartels — implying that the gains from the implementation of
effective competition regimes and related co-operation arrangements to tackle the operations of such
cartels in developing countries could be even greater (see, for related discussion and additional
supporting references, WTO Working Group on the Interaction between Trade and Competition
Policy 2003a).

International cartels are not only more numerous and durable, but also impair the process of
development in developing countries more significantly than has previously been thought. Thisis true
for at least three reasons (Jenny 2001):

1. Inthe early stages of their industrialisation, and given their narrow domestic industria lase,
developing countries have to rely on imports. To the extent that such imports are subject to
anticompetitive practices either by domestic firms (e.g., an import cartel) or by foreign
suppliers of these imports (e.g., an export or internationa cartel), the importing country will
be penalised by higher than necessary import prices.

2. To achieve economic development, and in view of the fact that narrowly based domestic
markets lead them to rely on export markets, developing countries will be penalised by
international cartels, or by import cartels, and by abuses of dominant positions in the
countries of export.

3. Foreign firms are more likely to engage in across-the-border anticompetitive behaviour when
the countries to which they export do not have a domestic competition law and can neither
individually nor through cooperation with foreign competition authorities challenge the firms
market behaviour. Thus, countries that do not have a domestic competition law will be the
prime victims of transnationa anticompetitive practices.

The implications of international cartels for the gains from trade are aso clear: to the extent
that they raise prices and reduce output in transnational markets and, in some cases, limit cross
trading by one country’s suppliers into markets assigned to other countries” suppliers, they directly
inhibit realisation of the gains that should accrue to participating countries. This is not to suggest that
the international trading system should itself carry the primary responsibility for investigating and
prosecuting cartels— clearly, this will continue to be done primarily at the national level and through
the work of specialized agencies — but that ensuring that measures are in place to dea appropriately
with such arrangements is a legitimate concern of the system (Anderson and Holmes 2002). Over time
afailure to respond adequately to the costs imposed by international cartels on developing countriesis
likely to subvert confidence in the market economy on the part of the citizens of such countries (Jenny
2003).

To be sure, international cartels are not the only example of anticompetitive practices with an
international dimension that can have an impact on trade and development. Access to markets by
foreign suppliers can be directly undermined by exclusionary vertical market restraints (contractual
linkages between manufacturers and their suppliers or distributors), import cartels and other forms of
anticompetitive conduct (Wolff 1994). The empirical significance of such practices and the
appropriate policy response have been much debated in relevant literature and official proceedings. In
its comprehensive 2000 assessment of the available evidence and commentaries on this issue, the US
International Competition Policy Advisory Committee concluded that, although uneven, the record is
sufficient to show that private, governmenta and mixed public—private restraints that inhibit market
access are a problem worthy of he attention of policymakers in both national and international
contexts (US International Competition Policy Advisory Committee 2000; see also Marsden 2003 for
useful commentary on this issue).®

Competition policy, dynamic effidency and the ‘policy space’ available to developing countries

An important consideration in discussions on the importance of competition policy for economic
development has been the implications of such policy for dynamic as opposed to static efficiency. The
point has been made that dynamic efficiency gains are likely to be even more important for
development than static efficiency considerations. Developing country representatives have expressed
concerns that conventional approaches to competition policy may undervalue or possibly even
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represent an obstacle to the redlisation of dynamic efficiency gains (WTO Working Group on the
Interaction between Trade and Competition Policy 2001, 2002b; Singh 1999, 2002).

In response, the point has been made that modern approaches to competition policy are by no
means concerned only with the achievement of static efficiency; rather, dynamic efficiency is
increasingly an explicit goal of such policy.* Indeed, much attention has been given in recent years to
appropriate ways of supporting and factoring dynamic efficiency gains into competition policy
analysis (see, e.q., Gilbert and Sunshine 1995; Gilbert and Tom 2001; Anderson and Gallini 1998).
The consensus among scholars is that this has not involved a radical realignment of competition
policy principles; rather, it has been a question of adapting well-founded principles to the subject
matter of the ‘new economy’ (see, eg., Posner 2001). On the whole, competition and competition
policy are more likely to contribute tothan detract from the attainment of dynamic efficiency gains
and other developmenta objectives, in that inter-firm rivary provides a key incentive for firms to
lower their costs; to provide better service and expanded choices for consumers,; and to innovate
and/or adopt the best available technologies (WTO Working Group on the Interaction between Trade
and Competition Policy 2003b, paragraph 67). As one particular dimension of its role in promoting
dynamic efficiency, competition policy in many jurisdictions is employed to ensure that intellectual
property rights are used in ways that support rather than restrict innovation and technology transfer
(US Federa Trade Commission 2003; Anderson and Gallini 1998; Anderson 2002).

A closely related argument has been that, even recognising that competition is one important
determinant of dynamic efficiency, it is by no means the only determinant, perhaps particularly in the
context of developing countries (Singh 1999, 2002). In pursuing development, developing countries
may need to have access to a range of tools, possibly including sectora initiatives and forms of
intervention that are at variance with competition policy tools and objectives. In this regard, it is
important that their ‘policy space’ not be unduly restricted (WTO Working Group on the Interaction
between Trade and Competition Policy 2001, 2002b).

In responding to this concern, the point has been made that the efficacy of sectord initiatives
and interventions such as the promotion of national champions is a matter of debate. Interventions by
relevant WTO members in the WTO working group and related scholarly studies suggest that, to a
large extent, the success of East Asian and other developing economies has been despite, rather than
because, of effortsto promote national champions and other industrial policy interventions (see WTO
Working Group on the Interaction between Trade and Competition Policy 2003a and other studies
referenced therein). Nonetheless, it has been acknowledged that all governments have employed such
measures from time to time and it is understandable that developing countries would not wish their
recourse to such tools to be restricted. In this regard, a study prepared for the WTO working group in
2003 identified five ways in which potentia conflicts between competition policy and national
industrial policy have historically been managed, and the policy space of countries thereby preserved.
These are: (1) the use of industriad policy instruments which, even where they tended to restrict
competition in markets, are not actionable under the competition laws of most countries (e.g., tariffs,
subsidies, training programs and public ownership); (2) the explicit incorporation of goas such as
dynamic efficiency gains in naiona competition laws; (3) the explicit taking into account, by
responsible officials, of dynamic as well as static efficiency considerations in the application of
national laws; (4) where necessary, the provision for exemptions, exceptions and exclusiors from
competition law; and (5) alowing for a governmental body to overrule a decision made by the
competition enforcement agency in the event that national development priorities might be
compromised (WTO Working Group on the Interaction between Trade and Competition Policy
2003a).

The study aso found that, by and large, the adoption of a multilateral framework on
competition policy along the lines that have been proposed by some WTO members is consistent with
and would not jeopardise the ability of members to continue to use these five tools (WTO Working
Group on the Interaction between Trade and Competition Policy 2003a, 2003b, paragraph 67). Thisis
not to suggest that such derogations necessarily constitute good policy in al cases, but only that they
have been widely used and would continue to be available under the terms of a multilateral
framework on competition policy as they have been put forward by the proponents.

Beyond the perceived potentia for intrusion on developing countries policy space, a further
concern of some such countries involves the direct costs of setting up and operating a national
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competition agency. This matter was aso addressed in the study prepared for the Working Group in
2003. The study suggested that the direct operaing costs of national competition agencies in
developing countries may be smaller than has been feared and, in any case, pale in comparison to the
potential benefits. For example, data assembled by the Consumer Unity and Trust Society indicate
that the annual budget of competition enforcement agencies in seven countries, namely India, Kenya,
Pakistan, South Africa, Sri Lanka, Tanzania and Zambia, in the year 2000 was in al cases less than
0.06 % of the total budget for the centrad government — i.e., less than one thousandth of the total
government budget (in several cases, much less) (Consumer Unity and Trust Society (2003), table 7,
p. 54; reprinted in WTO Working Group on the Interaction between Trade and Competition Policy
(2003a), p. 64).°  Clarke and Evenett (2003) estimate that the resource saving that would be
generated by only a 1% reduction of bid rigging on government contracts would be greater than the
operating budget of the competition agency in these countries, in most cases by a factor of several
times over (Clarke and Evenett 2003, p. 127).

Summary: why external liberalisation is not, by itsdf, sufficient to ensure the efficient
functioning of markets

A strong case can be made that the implementation of well-adapted competition policies in
developing countries will help to advance development-related goals, both by contributing to and
complementing domestic reform processes and by tackling domestic and transnational anticompetitive
practices that reduce the welfare of consumers and raise business input costs. With appropriate care,
such policies need not restrict countries access to other tools through which they promote their
development.

In debates on the role of competition policy in the WTO, the argument is sometimes made
tha competition policy and especialy competition law may be an inferior instrument for achieving
satisfactory economic performance — rather, competition may be more efficiently induced through
external market-opening measures such as the reduction of tariffs (Winters 2002; see also Blackhurst
1991). Indeed, the elimination of barriers to internationa trade and investment can be a powerful
instrument in promoting competition and the efficient functioning of markets — there is no
disagreament on this point. However, it is a fallacy to conclude from this that competition policy itself
is unimportant. The reasons for this follow directly from the foregoing description of the role of
competition policy and competition authorities in developing countries.

First, depending on the natural configuration of industries as well as a variety of policy
related factors, markets for many goods and services (particularly the latter) may be largely insulated
from external sources of competition. T his problem is likely to be particularly prevalent in developing
or least-developed countries, due for example to inefficient infrastructure sectors that can impede
trade and investment flows.

Second, in many cases, the potentia benefits of market-opening measures will not be redized
unless countries simultaneously take steps to address anti-competitive practices and structural barriers
to development such as private and public monopolies in infrastructure sectors, domestic and
international cartels that raise business input costs and reduce the welfare of consumers, and
restrictions on entry, exit and pricing in manufacturing and other industries.

Third, experience shows clearly that certain manifestly harmful anticompetitive practices
(e.g., internationa cartels) cannot be remedied by externa (or internal) liberalisation alone, where the
relevant arrangements cover the main foreign firms in addition to any domestic firms operating in the
relevant market(s). Similarly, the possibility of rigged bids, for example in relation to magjor
infrastructure projects, cannot be prevented merely by opening procurement processes to foreign
competitors (since such competitors may aso be party to bid-rigging conspiracies).

Competition law can be important for other reasons as well. For example, in many
jurisdictions it is recognised that competition law has a role to play in preventing abusive practices
relating to intellectua property rights in the domestic economy. It is unlikely that the mere absence of
tariffs, quotas or other traditiona trade barriers can suffice to prevent such practices — particularly
since patents or copyrights can themselves affect the ability to supply domestic markets through
imports.
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Finally, the existence of vibrant competition agencies in developing countries can itself be an
important factor contributing to the adoption of external and internal market-opening policies, through
the agencies advocacy function. Numerous interventions in the WTO Working Group on the
Interaction between Trade and Competition Policy, including by developing country representatives,
have stressed the importance of such activities and their contribution to the process of economic
reform and development (WTO Working Group on the Interaction between Trade and Competition
Policy 1998, paragraphs 36, 45, 51, 53 and 109). This is another reason why competition law and
trade liberaization should be regarded as complements rather than as substitutes, and why the
proliferation of effective competition laws and ingtitutions is likely to strengthen the multilatera
trading system, over time.

POSSIBLE RATIONALES FOR INTERNATIONAL COMMITMENTS ON COMPETITION
POLICY

The subject of international cooperation in the field of competition law and policy is not new. A
number of developed countries and a few developing countries are party to bilatera cooperation
agreements regarding competition law enforcement. Such agreements have been a key factor in the
progressive strengthening of competition law enforcement in various countries over the past two
decades, particularly in developed countries (Evenett et al. 2000). Limited cooperation arrangements
aso feature in a large and growing number of regiona trade agreements (World Trade Organisation
1997). The benefits of such arrangements include not only the obtaining of information and sharing of
insights relevant to specific investigations but aso the resulting learning process for the participating
officials (WTO Working Group on the Interaction between Trade and Competition Policy 2002a).

Nonetheless, much evidence suggests that the actual extent of international cooperation in
competition law enforcement is less than is optimal in light of what is known about the extent and
frequency of anticompetitive practices with an international dimension (seg, e.g., Jenny 2002). In this
context, a key focus of the exploratory work of the WTO Working Group on the Interaction between
Trade and Competition Policy has been on the scope for and potential benefits of new approaches to
cooperation in the field of competition law enforcement, particularly at the multilateral level.

A number of rationales for international collective action on competition policy, including at
the multilateral level, have been put forward in the economic literature and by delegatesin the WTO
working group. Clarke and Evenett (2003) postulate two sources of positive spillovers that provide
rationales for international action in this area. First, public announcements of cartel enforcement
actions in one country tend to stimulate enforcement efforts in other countries, particularly where
there is an established relationship between the relevant enforcement authorities. In this way, trading
partners benefit from active enforcement abroad. Second, the investigation and prosecution of
arrangements such as international cartels can be greatly facilitated by accessing information about
the nature and organisation of the arrangement from another jurisdiction that has successfully
completed such an investigation. Conversdly, afailure to take action against cartels headquartered in a
particular jurisdiction may creste ‘safe havens that make it more difficult for other affeted
jurisdictions to take such action. T hese considerations point to the potential benefits of some form of
international accord committing the participating countries to take action in this area (Clarke and
Evenett 2003: 117-18).

An important related argument is that the field of competition policy may be subject to
‘political market failures' that result in systematic under -investment in related ingtitutions in many
countries, owing to the diffuse nature of the interests whose welfare is promoted by such ingtitutions
(i.e., consumers). In the work of the WTO Working Group on the Interaction between Trade and
Competition Palicy, the view has been expressed that cooperation at the multilateral level could be
particularly helpful in geneating political support for the implementation of effective competition
policies a the national level; in ensuring that such policies are applied in a non-discriminatory and
transparent manner; in promoting common approaches to particular practices where this seems
feasible and warranted; and in promoting educational exchanges regarding the content and sound
application of competition policy.

In a recent contribution to the theory of international economic policymaking, Birdsall and
Lawrence (1999) state that a principal benefit of trade agreements aimed at measures beyond the
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border can be to facilitate domestic policy reforms, by providing a tool for overcoming domestic
congtituencies that could otherwise block the reform process. They refer specifically to the case of
competition policy, observing that:

When developing countries enter into modern trade agreements, they often make certain
commitments to particular domestic policies —for example, to antitrust or other competition
policy. Agreeing to such policies can be in the interests of developing countries (beyond the
trade benefits directly obtained) because the commitment can reinforce the interna reform
process. Indeed, participation in an international agreement can make feasble interna
reforms that are beneficia for the country as a whole that might otherwise be successfully
resisted by interest groups. (Birdsall and Lawrence 1999: 136)

The foregoing are by no means the only rationales that have been advanced by proponents of
a multilateral framework on competition policy. Specific objectives that have been advanced include
promoting the growth of strong competition agencies in developing countries to protect them from
anticompetitive practices that impact on their consumers and businesses;, promoting (voluntary)
cooperation between the competition agencies of participating countries to assist them in investigating
particular cases;, and contributing to a greater degree of ‘balance’ in the WTO system between the
rights of producers and the protection provided for consumers and other members of society.

The argument has aso been made in the WTO working group that a multilateral framework
could reinforce the effectiveness of institution-building programs in the area of competition policy by
providing hands-on exposure to best practices in dealing with cross-border cases. Within such a
framework, technical assistance programs could receive higher priority and be better focused on the
needs of recipient countries (WTO Working Group on the Interaction between Trade and Competition
Policy 2001, paragraph 57). A cooperation framework might also contribute to the promotion of a
culture of competition (WTO Working Group on the Interaction between Trade and Competition
Policy 1999, paragraph 61).

The view has adso been expressed that the introduction of appropriate peer review
mechanisms could reinforce and enhance the effectiveness of capacity building through technica
assistance (WTO Working Group on the Interaction between Trade and Competition Policy 2000,
paragraph 61). Peer reviews, which would be voluntary in nature, would be an instrument through
which enforcement issues could be discussed in an open and constructive manner. For example, in the
case of developing countries, peer review could identify capacity constraints as well as examine
enforcement policies being followed in individual countries. Peer review provides an opportunity for
countries to learn from others with similar experiences or similar problems. If done well, it promotes
convergence and builds confidence among agencies as well as credibility and support. It has also been
suggested that a peer review process would help to establish benchmarks or guidelines to evaluate the
implementation process. However, peer review needs to exist side-by-side with capacity building
since they both have a role to play (WTO Working Group on the Interaction between Trade and
Competition Policy 1999, paragraph 43; WTO Working Group on the Interaction between Trade and
Competition Policy 2000, paragrapts 23 and 47).

The foregoing is not intended to resolve the debate as to whether there is a need for a
multilateral framework on competition policy in the WTO and, if so, what would be the appropriate
content of such a framework. A range of concerns have been advanced about the implications of such
a framework, including that it might not yield sufficient benefits for developing countries. As aready
mentioned, a key related concern of developing countries relates to the perceived potentia for a
multilater al framework on competition policy to intrude on their "policy space”. Clearly, much would
depend on the terms of such aframework. As an initial step toward further evaluation of this question,
some aspects of the recent proposals for amultilateral framewvork on competition policy are discussed
below.

A MULTILATERAL FRAMEWORK FOR COMPETITION POLICY?

At the WTO Ministerial Conference in Cancun, Mexico, in September 2003, the majority of
developing countries rejected the launching of negotiations on a multilateral framework on
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competition policy as had been proposed by the European Union and various other countries in the
leed-up to the conference. This seemingly reflected a range of tactica and more fundamental

concerns, including concerns about a perceiv ed lack of negotiating capacity in this area, the costs that
might be involved in setting up a national competition authority, the perceived risk that a multilateral
framework in this area might intrude on industrial policy goas, and other considerations. Still, it is
useful to review the nature and content of recent proposals for such a framework to the extent that a
number of WTO members remain committed to the long-run god of developing an agreement to
better integrate the implementation of competition policy with the goas and instruments of the
multilatera trading system. The European Union, in particular, remains of the view that the case for
multilateral agreements in regard to competition policy and the other ‘ Singapore issues’ (investment,
transparency in government procurement and trade facilitation) ‘remains as strong as ever’ (Lamy
2004).

As noted in the Introduction to this chapter, there have been extensive misconceptions
regarding the nature and scope of a possible WTO agreement on competition policy. Such
misconceptions may, in some cases, have reflected a confusion between the proposals that were put
forward in the WTO and the considerably more far-reaching proposal that was put forward by the
Munich Group in the early 1990s (Draft International Antitrust Code 1993).” In addition, they may
reflect the continuing influence of commentaries made by leading representatives of the antitrust
community during the early stages of the WTO’s exploratory work in this area, before the likely
parameters of a possible agreement became clear. These commentaries (perhaps motivated, in part, by
the excesses of the Munich proposal) called attention to certain risks posed by the prospect of WTO
negotiations in this area, including: (1) a suppression of the scope for innovation in nationa
competition policies, owing to the premature locking in of detailed substantive standards; ad (2) an
undermining of the scope for the exercise of prosecutoria discretion in antitrust enforcement, which
of course is central to current approaches to competition law enforcement in the United States and
other common law countries (see, in particular, Klein 1996; Melamed 1997; Tarullo 2000).
Furthermore, the concern was voiced that a WTO agreement on competition policy would likely have
an undue focus on market access objectives and that this would inevitably distort the principles of
competition policy and/or be inimical to the interests of developing countries in this area (Tarullo
2000; Hoekman and Holmes 1999).

These commentaries served a useful purpose in highlighting the potentiadd downsides of an
overly rigid or sweeping approach to the implementation of international norms in this area. What is
perhaps less well known is the extent to which the early commentaries influenced the debate in the
WTO and were even taken on board in the proposals put forward in the rurtup to Cancun. This is not
to imply that the approach proposed by the proponents of a multilateral framework was necessarily
‘right’ but only that it was a good deal more modest than has sometimes been pictured and that it
ddiberately sought to avoid some of the pitfalls identified in the early commentaries.

The main dements of the proposal for a multilateral framework on competition policy are
described in the relevant paragraphs of the Doha Ministeria Declaration (see Box 1 (next page),

especialy paragraph 25).°
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Box 1. Relevant paragraphs of the Doha Ministerial Declaration
INTERACTION BETWEEN TRADE AND COMPETITION POLICY

23. Recognizing the case for amultilateral framework to enhance the contribution of competition
policy to international trade and development, and the need for enhanced technical assistance and
capacity-building in this area as referred to in paragraph 24, we agree that negotiations will take place
after the Fifth Session of the Ministerial Conference on the basis of a decision to be taken, by explicit
consensus, at that Session on modalities of negotiations.

24, We recogni ze the needs of developing and least-developed countries for enhanced support for
technical assistance and capacity-building in this area, including policy analysis and development so
that they may better evaluate the implications of closer multilateral cooperation for their development
policies and objectives, and human and ingtitutional development. To this end, we shal work in
cooperation with other relevant intergovernmental organizations, including UNCTAD, and through
appropriate regional and bilateral channels, to provide strengthened and adequately resourced
assistance to respond to these needs.

25. In the period until the Fifth Session, further work in the Working Group on the Interaction
between Trade and Competition Policy will focus on the clarification of: core principles, including
transparency, non-discrimination and procedura fairness, and provisons on hardcore cartels;
modalities for voluntary cooperation; and support for progressive reinforcement of competition

institutions in devel oping countries through capacity-building. Full account shall be taken of the needs
of developing and least-devel oped country participants and appropriate flexibility provided to address
them.

Source: World Trade Organization, Ministerial Declaration, Fourth Session of the Ministeria
Conference, Doha, WT/MIN(01)/DEC/1, 9-14 November 2001.

Further indghts are provided in reevant submissions to the WTO working group by members favouring
the development of such aframework. Broadly speaking, these sources indicate that, in the view of
those members, a multilateral framework on competition policy would embody the following five
elements:

1. A commitment by WTO members to a set of core principles relating to the application of
competition law and policy, including transparency, non-discrimination and procedura
fairness.

2. A parale commitment by member governments to the taking of measures against hardcore
cartels.

3. The development of modalities for cooperation between member states on competition policy
issues. These would be of a voluntary nature, and could encompass cooperation on national
legidation, the exchange of national experience by competition authorities and aspects of
enforcement.

4. A commitment to ongoing support for the introduction and strengthening of competition
institutions in developing countries through technical assistance and capacity building, in the
framework of the WTO but in cooperation with othe interested organisations and national
governments.

5. The establishment of a WTO standing committee on competition policy that would administer
the agreement and act as a forum for the ongoing exchange of national experiences, the
identification of technicd assistance needs and sources for such assistance, and so on. The
committee could also provide a forum for discussion of policy issues such as market access
barriers arising out of a combination of government policies (or tolerance of anticompetitive
conduct) and private actions.
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Without attempting a comprehensive assessment of these proposas, the following
observations are offered for reflection.® First, as already noted, the recent proposals had little in
common with earlier cals for a detailed multilateral code on competition policy as proposed by the
Munich Group. Certainly, the idea of establishing an international competition law enforcement
agency figured nowhere in the proposals. Clearly, the proposals also did not aim at a comprehensive
harmonisation of competition law (Garcia-Bercero and Amarasinha 2001). Rather, they were framed
in terms of adherence to certain core principles and other elements that embody fundamental values of
both competition policy and the multilateral trading system (i.e., non-discrimination, transparency and
the suppression of hardcore cartels). As such, these approaches seem unlikely to undermine the scope
for continuing adaptation of national approaches to competition policy in response to economic
learning and national circumstances (one of the concerns raised in the early commentaries); arguably,
they might encourage accelerated learning in this area™

Second, the approaches to hardcore cartels and modalities for cooperation that were called for
under the recent proposals were extensively informed by cooperative approaches favoured in other
forums, for example the OECD Recommendations on Hardcore Cartels and Cooperation, and were
less ambitious than elements that were proposed in the past. For example, an early proposal for the
introduction of ‘compulsory positive comity’ (i.e, a lega obligation for national authorities to
undertake investigations into activities alegedly affecting other countries national interests, when
requested to do so by such countries) was dropped some time ago. The proponents of negotiations
also made it clear that, as they envisaged it, a WTO framework would not require the exchange of
confidential information (WTO Working Group on the Interaction beween Trade and Competition
Policy 2002b, paragraph 76) — dthough it also would not preclude individual countries from
exchanging such information to the extent it is provided for in relevant bilateral arrangements. Much
emphasis would be placed on voluntary cooperation in the development of nationa legidation and the
exchange of national experience, in addition to the enforcement process.

Third, the proposals (and the Doha Ministeria Declaration) placed considerable emphasis on
support for technical asistance and capacity building in this area, responding to a key concern of
developing countries. This represented a clear recognition that simply mandating the adoption of
relevant laws without long-term support for ingtitution building is unlikely to yield satisfactory or
appropriate results. Moreover, the expectation was that the required capacity-building activities would
be undertaken not principally by the WTO itsalf; rather, it would be a cooperative effort in which the
support and cooperation of other organisations would be essential (although the WTO would play a
catalytic role). ™

Fourth, by relying on broad principles, measures to strengthen cooperation and support for
ingtitution building rather than on detailed legal prescriptions, the recent proposals sought to avoid
problems that would have been inherent in a more detailed, intrusive approach. For the most part (and
contrary to the way in which the proposals were sometimes characterised in academic commentaries),
it would have been left for individua countries to define the details of their national legidation.

Fifth, and notwithstanding concerns expressed previously by some commentators, the recent
proposals were not tilted toward market access objectives at the expense of economic efficiency and
consumer welfare Rather, the focus of the proposals was on promoting the devel opment of effective
national competition ingtitutions and expanded international cooperation to address anticompetitive
practices as they are generaly recognised in the competition policy community. In the work of the
WTO working group, the value of competition advocacy activities has aso been stressed. This
approach would undoubtedly yield significant benefits for market access (something which could
benefit both developed and developing economies), in that robust competition policies and ingtitutions
are supportive of market access objectives in various ways (including through both advocacy and
enforcement activities). However, it would not do so at the cost of undermining more fundamental
objectives of competition policy such as efficiency and consumer welfare.

Notwithstanding any of the foregoing, this chapter is not suggesting that the case for a
multilateral agreement on competition policy is or was sdf-evident. As noted, at Cancun the initiation
of negotiations leading to the development of such a framework was rejected by the majority of
developing countries. In addition to possible tactical considerations, the reasons underlying this
rgjection included the above-noted concern regarding a perceived intrusion on developing countries
‘policy space’, concerns about a lack of negotiating capacity in this area and, for some, a sense that
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the proponents’ proposals were unbalanced and might not, in the end, yidd tangible benefits in the
form of cooperation for developing countries. It remains to be seen if these concerns can be resolved
through some combination of: (&) further educational work and capacity-building activities,
particularly to address the perceived deficit in negotiating capacity;* and (b) clarification or possible
adjustments to the proponents proposals'®. It also goes without saying that any measures relating to
competition policy to be adopted in the framework of the WTO should be practical, should not entail
disproportionate administrative burdens and should meet the concerns of countries with experience in
this area

Much is a stake for developing countries and for the success of the multilateral trading
system. The empirical record shows clearly that anticompetitive practices impose heavy costs on
developing countries. Furthermore, where present, practices such as international cartels directly
undermine the goals that the system is intended to serve —including not only access to markets but the
continual improvement of living standards and the optimal use of the world' s resources in accordance
with the objective of sustainable development (as laid out in the Marrakesh Agreement Establishing
the World Trade Organisdion). Unless measures are put in place to counteract such practices
(whether at the multilateral or some other level), the redlisation of these benefits will continue to be
impeded. This, in turn, may contribute to further erosion of confidence in the benefits of the market
economy and a liberalised trading order.”®
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that was put forward by a private group of academics and practitioners.
8 In a statement made prior to the adoption of the declaration, the Chairman of the WTO Ministerial Conference,
M rY oussef Kamal, expressed his understanding that the requirement in paragraph 25 for a decision to be taken,
by explicit consensus, on the modalities for negotiations before negotiations on competition policy and other
‘Singaporeissues’ could proceed gave ‘ each Member the right to take a position on modalities that would
prevent negotiations from proceeding after the Fifth Session until that Member was prepared to join in an
explicit consensus' (WTO Ministerial Conference, Fourth Session (2001), p. 2). At the Cancun Ministerial
Conference, such a consensus proved elusive.
® These observations draw on material in Anderson and Jenny (2001), Anderson and Holmes (2002), Anderson
and Jenny (2003) and Jenny (2003).
1% The importance of transparency in the formulation of competition policy and its contribution to the evolution
of sound enforcement norms in thisfield is emphasised inthe thoughtful analysisin Kovacic (2004), who also
stresses the importance of broad scope for experimentation and risk taking in policy formulationin this area
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1 paragraph 24 of the Doha Ministerial Declaration specified that assistance mandated by the declaration will
be provided ‘in cooperation with other relevant intergovernmental organisations, including UNCTAD, and
through appropriate regional and bilateral channels'.

12 As noted, for some, afurther concern was the direct financial cost of setting up a national competition agency.
B3 Since the Doha Ministerial Conference, the WTO Secretariat has undertaken an extensive program of
technical assistance in the area of trade and competition policy (WTO Working Group on the Interaction
between Trade and Competition Policy 2003c).

¥ As an aternative to development of a multilateral framework on competition policy as foreseen in relevant
provisions of the Doha Ministerial Declaration (but rejected by developing countries at Cancun), the European
Community has recently raised the possibility of negotiations that would be conducted outside the single
undertaking of the Doha Development Agenda and on a plurilateral or ‘opt-in/opt-out’ basis (Lamy 2004a and
Lamy 2004b).

 There is no doubt that such concerns were in the minds of the system’s founders. Provisions to address
‘restrictions imposed by private combines and cartels were a key element of the US proposal for an
International Trade Organisation at the conclusion of World War I1. Although this proposal was not, in the end,
incorporated into the General Agreement on Tariffs and Trade (GATT) in 1947, its rationale remains
instructive: ‘when a private agreement divides the markets of the world among the members of a cartel, none of
[the goods affected] can move between the zones while the contract is in force. Clearly, if trade is to increase as
a result of the lightening of government restrictions, the governments concerned must make sure that it is not
restrained by private combinations' (US Department of State 1945: 4; aso quoted in Jackson 1969: 522, which
provides related context). In a related vein, in 1944 President Franklin Delano Roosevelt had written to
Secretary of State Cordel | Hull, observing that ‘ Cartel practices which restrict the free flow of goods in foreign
commerce will have to be curbed’ (see also Wolff 1994).



